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NOTICE 



This is in response to the paper filed 7 February, 2007, under 37 C.F.R. § 1.27(g)(2) requesting 
that status as a Small Entity be removed. 

The Office regrets the delay in addressing this matter, however, the instant petition was 
presented to the attorneys in the Office of Petitions only at this writing. 

In accordance with the request, status as a Small Entity will be removed, and Petitioner is 
required to pay fees at the schedule set forth for not-small entities. 

NOTE : Petitioner is reminded that the regulations require that Petitioner file for each 
application/patent an accounting effective the actual date of loss of status, specifying the 
date(s), the amount(s) paid, amount(s) actually due, and the difference(s) due and 
payable. (See: the regulations at 37 C.F.R. §1.28,' and in particular at 37 C.F.R. §1.28(c 
)(2)(ii>— with the penalty provisions at 37 C.F.R. §1.28(c )(3).) 



The regulations at 37 C.F.R. §1.28 provide: 
§ 1.28 Refunds when small entity status is later established; how errors in small entity status are excused. 

(a) Refunds based on later establishment of small entity status. A refund pursuant to § 1.26, based on establishment of small entity status, of a 
portion of fees timely paid in full prior to establishing status as a small entity may only be obtained if an assertion under § 1.27(c) and a request 
for a refund of the excess amount are filed within three months of the date of the timely payment of the full fee. The three-month time period is 
not extendable under § 1.136. Status as a small entity is waived for any fee by the failure to establish the status prior to paying, at the time of 
paying, or within three months of the date of payment of, the full fee. 

(b) Date of payment. 

(1) The three-month period for requesting a refund, pursuant to paragraph (a) of this section, starts on the date that a full fee has been paid; 

(2) The date when a deficiency payment is paid in full determines the amount of deficiency that is due, pursuant to paragraph (c) of this section. 

(c) Ho\v errors in small entity status are excused. If status as a small entity is established in good faith, and fees as a small entity are paid in good 
faith, in any application or patent, and it is later discovered that such status as a small entity was established in error, or that through error the 
Office was not notified of a loss of entitlement to small entity status as required by § 1.27(gX2), the error will be excused upon: compliance with 
the separate submission and itemization requirements of paragraphs (c)(1) and (cX2) of this section, and the deficiency payment requirement of 
paragraph (cX2) of this section: 

{\)Separate submission required for each application or patent. Any paper submitted under this paragraph must be limited to the deficiency 
payment (all fees paid in error), required by paragraph (cX2) of this section, for one application or one patent. Where more than one application 
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Out of an abundance of caution, Petitioners always are reminded that that those registered to 
practice and all others who make representations before the Office are reminded to inquire into 
the underlying facts of representations made to the Office and support averments with the 
appropriate documentation-since all owe to the Office the continuing duty to disclose. 2 

The availability of applications and application papers online to applicants/practitioners who 
diligently associate their Customer Number with the respective application(s) now provides an 
applicant/practitioner on-demand information as to events/transactions in an application. 

This file is being returned to IFW Files Repository. 

While telephone inquiries regarding this decision may be directed to the undersigned at (571) 
272-3214, it is noted that all practice before the Office is in writing (see: 37 C.F.R. §1.2 3 ) and the 
proper authority for action on any matter in this regard are the statutes (35 U.S.C.), regulations 
(37 C.F.R.) and the commentary on policy (MPEP). Therefore, no telephone discussion may be 
controlling or considered authority for Petitioner's action(s) . 



/JohhXGillon, Jr./ 
John J. Gillon, Jr. * 
Senior Attorney 
Office of Petitions 



or patent is involved, separate submissions of deficiency payments (e.g., checks) and itemizations are required for each application or patent. See 



{2)Payment of deficiency owed. The deficiency owed, resulting from the previous erroneous payment of small entity fees, must be paid. 

{^Calculation of the deficiency owed. The deficiency owed for each previous fee erroneously paid as a small entity is the difference between 
the current fee amount (for other than a small entity) on the date the deficiency is paid in full and the amount of the previous erroneous (small 
entity) fee payment. The total deficiency payment owed is the sum of the individual deficiency owed amounts for each fee amount previously 
erroneously paid as a small entity. Where a fee paid in error as a small entity was subject to a fee decrease between the time the fee was paid in 
error and the time the deficiency is paid in full, the deficiency owed is equal to the amount (previously) paid in error; 

(\\)ltemization of the deficiency payment. An itemization of the total deficiency payment is required. The itemization must include the 
following information: 

(A) Each particular type of fee that was erroneously paid as a small entity, {e.g., basic statutory filing fee, two-month extension of time fee) 
along with the current fee amount for a non-small entity; 

(B) The small entity fee actually paid, and when. This will permit the Office to differentiate, for example, between two one-month extension 
of time fees erroneously paid as a small entity but on different dates; 

(C) The deficiency owed amount (for each fee erroneously paid); and 

(D) The total deficiency payment owed, which is the sum or total of the individual deficiency owed amounts set forth in paragraph 
(c)(2)(ii)(C) of this section. 

(3)Failure to comply with requirements. If the requirements of paragraphs (c)(1) and (c)(2) of this section are not complied with, such failure 
will either: be treated as an authorization for the Office to process the deficiency payment and charge the processing fee set forth in § 1 . 17(i), or 
result in a requirement for compliance within a one-month non-extendable time period under § 1.136(a) to avoid the return of the fee deficiency 
paper, at the option of the Office. 

{d)Payment of deficiency operates as notification of loss of status. Any deficiency payment (based on a previous erroneous payment of a small 
entity fee) submitted under paragraph (c) of this section will be treated under § 1.27(g)(2) as a notification of a loss of entitlement to small entity 
status. 

2 See supplement of 1 7 June, 1999. The Patent and Trademark Office is relying on Petitioner's duty of candor and good faith and accepting a 
statement made by Petitioner. See Changes to Patent Practice and Procedure, 62 Fed. Reg, at 53 1 60 and 53 1 78, 1 203 Off. Gaz. Pat. Office at 88 
and 103 (responses to comments 64 and 109)(applicant obligated under 37 C.F.R. §10. 18 to inquire into the underlying facts and circumstances 
when providing statements to the Patent and Trademark Office). 

3 The regulations at 37 C.F.R. §1 .2 provide: 
§1.2 Business to be transacted in writing. 

All business with the Patent and Trademark Office should be transacted in writing. The personal attendance of applicants or their attorneys or 
agents at the Patent and Trademark Office is unnecessary. The action of the Patent and Trademark Office will be based exclusively on the written 
record in the Office. No attention will be paid to any alleged oral promise, stipulation, or understanding in relation to which there is disagreement 
or doubt. 




§ 1.4(b). 
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